Revised FIFTH STAGE OF THE CHATGPT-4 APPEAL EXPERIMENT: Al Analyzes Its
Prior Predictions and then Critiques the Actual Eleventh Circuit Opinion.

Ralph Losey, October 15, 2023

GPT put my picture in the record of all my prompts, plus | have added a short break line for
clarity.

Based on the memorandum just provided where you concluded:

"The appellate court should have found that the district court erred in its application of the law,
specifically in its interpretation of what constitutes an "employee" under the FLSA. The facts of
the case, when analyzed under the correct legal framework, clearly indicate that Ms. McKay
should be classified as an employee and entitled to compensation for her work beyond the
initial educational period.."

Please prepare a memorandum that provides a complete and detailed list, with full
explanations, of all analytical or other errors made in your prior memorandum provided here,
entitled: "Predictive Analysis: Subject: Predicted Outcome of the Appeal in McKay v. Miami-
Dade County Introduction" where your memorandum stated as follows:

"Predicted Outcome It is likely that the appellate court will affirm the lower court's decision in
favor of Miami-Dade County. Reasoning Regulatory Framework Both parties rely on different
sections of the Code of Federal Regulations (CFR) to bolster their arguments. Ms. McKay leans
on 29 C.F.R. § 553.101, which defines a volunteer as someone who performs services "for civic,
charitable, or humanitarian reasons." Miami-Dade County, on the other hand, cites 29 C.F.R. §
553.104, which does not predicate volunteer status on civic-mindedness and is more specific to
public agencies. The lower court found that these regulations are in tension and opted for a
more holistic approach, which is likely to be upheld on appeal. Courts often defer to a lower
court's interpretation of regulatory ambiguity unless it is clearly erroneous. Primary Beneficiary
Test The lower court's application of the "primary beneficiary test" is a strong point in Miami-
Dade County's favor. This test, which originated from the Second Circuit in Glatt v. Fox
Searchlight Pictures, Inc., has been adopted by multiple circuits and provides a flexible, multi-
factor analysis to determine who benefits more from the internship. Given that this test is
becoming the prevailing standard, it is likely that the appellate court will find this approach
persuasive. Economic Reality and Duration of Internship The lower court found that the
"economic reality" of Ms. McKay's relationship with the County indicated that she was the
primary beneficiary. She gained valuable skills and networking opportunities, which is consistent
with the purpose of an internship. The duration of the internship was also not found to be
"grossly excessive," further supporting the volunteer classification. Precedent and Policy




Considerations The lower court cited Lucia Vlad-Berindan v. NYC Metro. Trans. Auth., which
supports the application of the primary beneficiary test to public sector internships. This
precedent, along with policy considerations about the potential disruption of public sector
internship programs, will likely weigh in Miami-Dade County's favor. Conclusion Given the lower
court's reasoned application of the primary beneficiary test, the existing legal precedents, and
the policy implications of classifying such interns as employees, it is probable that the appellate
court will affirm the lower court's decision. This prediction is based on a synthesis of the facts of
the case, the arguments presented by both parties, and the relevant legal frameworks and
precedents."

ChatGPT

Memorandum on Analytical Errors in Prior Predictive Analysis Memorandum
Subject: Review of Analytical Errors in "Predicted Outcome of the Appeal in McKay v. Miami-
Dade County"
Introduction
Upon reevaluation, it appears that the prior memorandum, which predicted an appellate court
affirmation of the lower court's decision, contained several analytical errors. This memorandum
aims to identify and explain those errors in detail.
Errors and Explanations
1. Regulatory Framework:
e Error: The prior memorandum suggested that the appellate court would likely
defer to the lower court's interpretation of regulatory ambiguity.
¢ Explanation: Given the de novo standard of review for legal questions, the
appellate court is not bound to defer to the lower court's interpretation. The
regulations cited are not the only factors to consider; the FLSA's broader purpose
should also be weighed.
2. Primary Beneficiary Test:
e Error: The memorandum stated that the "primary beneficiary test" would likely
favor Miami-Dade County.
¢ Explanation: Upon closer examination, the primary beneficiary test could very
well favor Ms. McKay, especially considering the diminishing educational value
and the county's substantial economic benefit from her work.
3. Economic Reality and Duration of Internship:
e Error: The memorandum concluded that the "economic reality" indicated Ms.
McKay was the primary beneficiary.
¢ Explanation: The economic realities, including the county's financial gains and
the lack of ongoing educational value for Ms. McKay, actually suggest that she
was more of an employee than a volunteer.
4. Precedent and Policy Considerations:
e Error: The memorandum relied heavily on Lucia Vlad-Berindan v. NYC Metro.
Trans. Auth. as a precedent that would likely be followed.



o Explanation: While precedent is important, each case is unique and should be
evaluated on its own merits. Policy considerations should not overshadow the
legal rights of individuals under the FLSA.

5. Conclusion:

e Error: The memorandum predicted that the appellate court would affirm the
lower court's decision.

o Explanation: Given the errors in the analysis of the regulatory framework, the
primary beneficiary test, and the economic realities, this conclusion appears to
be flawed.

Conclusion

The prior predictive analysis memorandum contained several analytical errors that led to a likely
incorrect prediction of the appellate court's decision. The errors mainly revolved around the
interpretation of the regulatory framework, the application of the primary beneficiary test, and
the assessment of economic realities and precedents.

This memorandum aims to correct those errors and provide a more nuanced understanding of
the legal issues at hand.

Would you like to explore any of these points further?

Please prepare a legal memorandum that criticizes the opinion entered in this case by the
Eleventh Circuit and describes in detail the errors made in the majority opinion, including errors
in law and legal reasoning.
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Legal Memorandum
Subject: Critical Analysis of Errors in the Eleventh Circuit's Majority Opinion in McKay v. Miami-
Dade County
Introduction
This memorandum aims to critically analyze the majority opinion rendered by the Eleventh
Circuit in the case of McKay v. Miami-Dade County. The focus will be on identifying and
elaborating upon the errors in law and legal reasoning that are evident in the opinion.
Errors in Law and Legal Reasoning
1. Misapplication of the Primary Beneficiary Test:
e Error: The majority opinion relied heavily on the "primary beneficiary test" to
conclude that Ms. McKay was not an employee under the FLSA.



e Critique: The court failed to adequately weigh the factors of the test, particularly
the diminishing educational value of the internship and the substantial economic
benefit gained by Miami-Dade County. This misapplication undermines the
purpose of the FLSA to protect workers.

2. Overemphasis on Regulatory Framework:

e Error: The majority opinion gave undue weight to 29 C.F.R. § 553.104, which is
specific to public agencies.

e Critique: The court should have considered the broader purpose of the FLSA and
not narrowly focused on a single regulation. This approach led to a skewed
interpretation of what constitutes a "volunteer."

3. Failure to Consider Economic Realities:

e Error: The court did not sufficiently analyze the economic realities of Ms. McKay's
relationship with Miami-Dade County.

e Critique: The court should have considered that the county derived substantial
economic benefits from Ms. McKay's work, which is contrary to the essence of a
volunteer relationship.

4. Inadequate Consideration of Precedent:

e Error: The majority opinion cited Lucia Vlad-Berindan v. NYC Metro. Trans. Auth.
to support its application of the primary beneficiary test.

e Critique: While precedent is important, the court should have considered the
unique facts of this case rather than relying solely on previous rulings.

5. Policy Over Legal Rights:

e Error: The court considered policy implications, such as the potential disruption
of public sector internship programs, in its decision.

e Critique: Policy considerations should not override the legal rights of individuals
under the FLSA. The court's role is to interpret the law, not to make policy
judgments.

6. Ignoring Duration and Structure of Internship:

o Error: The court failed to consider the duration and structure of the internship as
factors that could tip the scale towards an employment relationship.

e Critique: The majority opinion did not adequately address the fact that the last
four months of Ms. McKay's internship lacked educational value, thereby making
her more akin to an employee.

Conclusion

The majority opinion in McKay v. Miami-Dade County contains several errors in law and legal
reasoning, ranging from the misapplication of the primary beneficiary test to an overreliance on
regulatory frameworks and precedent. These errors not only undermine the purpose of the
FLSA but also set a concerning precedent for future cases involving internships in the public
sector.

This memorandum serves as a critical analysis of those errors, with the aim of highlighting the
need for a more nuanced and legally sound approach to such cases.

Would you like to delve deeper into any of these points?



