NEW EIGHTH STAGE OF THE CHATGPT-4 APPEAL EXPERIMENT: Al Elaborates
on its Criticisms of the Majority Opinion.

Ralph Losey, October 15, 2023

GPT put my picture in the record of all my prompts, plus | have added a short break line for
clarity.
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Be advised that the Petition for rehearing was denied. Now, in view of your knowledge of what
has transpired in the case, the lower court's ruling by Judge Robert N. Scola, Jr., the Appellant's
Brief, the Appellee's Brief, the Appellant's Petition for Rehearing, the majority opinion of the
Eleventh Circuit by Judge TIOFLAT, and the dissenting opinion by Judge JORDAN, please prepare
a legal memorandum providing: 1. your complete and detailed summary of the case, and 2.
your complete and detailed analysis of this case, including any errors or omissions you think
were made.

ChatGPT

Legal Memorandum
Subject: Analysis of McKay Case in Eleventh Circuit
Date: October 15, 2023

I. Summary of the Case

Background

The case involves McKay, an intern at the Miami-Dade County Medical Examiner Department
Forensic Imaging Preceptorship Program, who filed a lawsuit against Miami-Dade County under
the Fair Labor Standards Act (FLSA) for unpaid wages. McKay argued that she should be
classified as an employee and thus be entitled to compensation.

Lower Court's Ruling

Judge Robert N. Scola, Jr. granted summary judgment in favor of Miami-Dade County, holding
that McKay was not an employee under the FLSA. The court applied the "primary beneficiary
test" and concluded that McKay was the primary beneficiary of the internship.

Eleventh Circuit's Majority Opinion



Judge TJOFLAT authored the majority opinion, affirming the lower court's decision. The court
applied the "primary beneficiary test," despite both parties agreeing that this test was not
applicable to public agencies. The court concluded that the benefit received by the County was
not "grossly excessive" compared to the benefit received by McKay.

Dissenting Opinion

Judge JORDAN dissented, arguing that the majority failed to consider the "party-presentation
principle" and that the "primary beneficiary test" was misapplied. He contended that a jury
could find that McKay became the primary beneficiary only during the initial four weeks of her
internship, after which the County became the primary beneficiary.

Petition for Rehearing

McKay filed a Petition for Rehearing En Banc, arguing that the panel's decision conflicted with
Supreme Court and Eleventh Circuit precedents. The petition was denied.

Il. Analysis of the Case
Errors and Omissions

1. Ignoring the Party-Presentation Principle: Both the majority opinion and the lower
court ignored the "party-presentation principle," which is a cornerstone of the
adversarial legal system. Both parties had agreed that the "primary beneficiary test" was
not applicable to public agencies, yet the court applied it anyway. This undermines the
principle that parties should frame the issues for decision.

2. Misapplication of the Primary Beneficiary Test: The majority opinion failed to consider
the nuanced application of the "primary beneficiary test," especially when both the
intern and the employer could be primary beneficiaries at different times. This was a
significant omission, given that Judge JORDAN's dissent highlighted how a jury could find
that the County became the primary beneficiary after the initial four weeks.

3. Failure to Consider Precedential Conflicts: The denial of the Petition for Rehearing
suggests that the court did not sufficiently weigh the alleged conflicts with existing
precedents, which is a critical aspect of maintaining a coherent body of law.

4. Lack of Guidance on "Grossly Excessive" Benefit: The majority opinion did not provide a
clear standard for determining when the benefit to the employer becomes "grossly
excessive," leaving this critical term undefined and subject to arbitrary interpretation.

5. Overlooking Societal and Policy Implications: The court did not adequately address the
broader societal implications of its ruling, particularly how it could affect labor rights and
internships in the public sector.

Concluding Remarks

The Eleventh Circuit's decision in the McKay case raises several concerns, both in terms of legal
reasoning and broader policy implications. The court's failure to adhere to the "party-
presentation principle," its misapplication of the "primary beneficiary test," and its lack of
consideration for existing precedents indicate a troubling departure from established legal
norms.

This memorandum is intended for analytical purposes and should not be considered as legal
advice.

Respectfully submitted,



[Your Name] [Your Position]

Please provide your critical analysis of this statement concerning the Majority Opinion of the
Eleventh Circuit in McKay v. Miami-Dade County:

"The court of appeals aptly disposed of the argument that the volunteer and intern exception
could not co-exist under the FLSA for public agencies. It stated: "The internship exception
derives from the statutory definition of "employ,' ... . the failure of interns and trainees to be
"employed' means they cannot be employees within the meaning of the FLSA." In contrast, the
volunteer exemption "exempts certain individuals who would otherwise be employees from the
FLSA's definition." Therefore, the two principals "did not limit or otherwise affect the
applicability" of each other."

ChatGPT
Critical Analysis of the Statement on the Majority Opinion in McKay v. Miami-Dade County

Contextual Overview

The statement under scrutiny pertains to the Majority Opinion's treatment of the co-existence
of the "volunteer" and "intern" exceptions under the Fair Labor Standards Act (FLSA) for public
agencies. The court posits that these two principles are not mutually exclusive and can co-exist
without limiting the applicability of each other.

Legal Semantics and Interpretation

The court's differentiation between the "internship exception" and the "volunteer exemption" is
rooted in a nuanced reading of the FLSA's statutory language. The court argues that the
internship exception is a definitional construct that arises from the FLSA's definition of
"employ," whereas the volunteer exemption is a carve-out from the FLSA's broader scope. This
distinction is not merely semantic; it has substantive implications for how these categories are
treated under the law.

Analytical Strengths
1. Clarity in Distinction: The court's explanation provides a clear demarcation between the
two principles, which is beneficial for legal practitioners and public agencies seeking
guidance.



2. Statutory Interpretation: The court's reasoning is grounded in the text of the FLSA,

lending it a degree of interpretive legitimacy.
Analytical Weaknesses

1. Over-Simplification: While the court's distinction is clear, it may be overly simplistic. The
FLSA is a complex statute with a rich history of interpretive case law. The court's
reasoning could be critiqued for not delving deeper into this complexity.

2. Lack of Policy Consideration: The court's analysis is largely devoid of any discussion on
the policy implications of allowing these two principles to co-exist. Given that the FLSA is
a labor statute with significant societal impact, a more robust policy analysis would have
been beneficial.

3. Potential for Exploitation: By affirming that these exceptions can co-exist without
limiting each other, the court potentially opens the door for public agencies to exploit
these carve-outs to avoid compensating individuals who might otherwise be considered
employees.

4. Judicial Economy: The court's decision to not engage with the complexities of the FLSA
could be seen as a missed opportunity to provide a more comprehensive judicial analysis
that could serve as a precedent for future cases.

Conclusion

While the court's reasoning is grounded in a textual interpretation of the FLSA, it leaves room
for critique, particularly in its lack of engagement with the broader policy implications and
complexities of the statute. The decision may provide clarity, but it also raises questions about
potential exploitation and the need for a more nuanced judicial analysis.

ﬁgﬁ

Please provide your critical analysis of this statement concerning the Majority Opinion of the
Eleventh Circuit in McKay v. Miami-Dade County:

"the court turned to what, if any, exception may apply to McKay in her completion of the
program. To be a volunteer under the FLSA, McKay must have been completing work for "civic,
charitable, or humanitarian reasons," at least in part. It was undisputed by the parties that
McKay was not completing work for any of these purposes. Therefore, she was not covered by
the volunteer exemption."



ChatGPT

Critical Analysis of the Statement on the Majority Opinion in McKay v. Miami-Dade County
Regarding the Volunteer Exemption

Contextual Overview

The statement in question focuses on the Majority Opinion's analysis of whether McKay could
be classified as a "volunteer" under the Fair Labor Standards Act (FLSA). The court concluded
that McKay did not meet the criteria for the volunteer exemption because her work was not for
"civic, charitable, or humanitarian reasons."

Legal Semantics and Interpretation

The court's analysis is rooted in the statutory language of the FLSA, which sets forth specific
criteria for an individual to be considered a volunteer. The court's conclusion is straightforward:
since McKay's work did not meet these criteria, she could not be classified as a volunteer.

Analytical Strengths
1. Textual Fidelity: The court's reasoning is consistent with the text of the FLSA, which
provides a clear standard for what constitutes volunteer work. This textual fidelity lends
the decision interpretive legitimacy.
2. Clarity and Precision: The court's analysis is concise and to the point, providing clear
guidance for future cases.

Analytical Weaknesses

1. Narrow Interpretation: The court's strict adherence to the statutory language could be
criticized for being overly narrow. The FLSA is a complex statute with a rich interpretive
history, and a more expansive interpretation might have been warranted.

2. Lack of Contextual Analysis: The court did not delve into the broader context of McKay's
work or the program's objectives. A more nuanced analysis might have considered
whether the program served broader societal goals that could be construed as "civic,
charitable, or humanitarian," even if they did not directly align with McKay's personal
motivations.

3. Policy Implications: The court's narrow interpretation could have broader policy
implications, potentially limiting the scope of who can be considered a volunteer under
the FLSA. This could, in turn, affect public agencies' ability to engage volunteers for
various programs.

4. Missed Opportunity for Doctrinal Clarification: Given the complexities surrounding the
FLSA's volunteer exemption, the court had an opportunity to provide a more
comprehensive analysis that could serve as a guiding precedent. The decision could be
seen as a missed opportunity in this regard.



Conclusion

While the court's analysis is clear and rooted in the text of the FLSA, it may be critiqued for its
narrow scope and lack of engagement with broader contextual and policy considerations. The
decision provides a straightforward answer to the legal question at hand but leaves unanswered
guestions about the broader implications of such a narrow interpretation.

Please provide your critical analysis of this statement concerning the Majority Opinion of the
Eleventh Circuit in McKay v. Miami-Dade County:

"In determining whether or not McKay was covered under the intern exception, the court
turned to Schumann v. Collier Anesthesia, P.A. 134where the Eleventh Circuit adopted the
"primary beneficiary test." 135That is, an intern is "not considered "employed' by the FLSA so
long as the intern is the primary beneficiary of the relationship." To determine this, the court
weighed the seven factors for the primary beneficiary test: 1. The extent to which the intern
and the employer clearly understand that there is no expectation of compensation. Any promise
of compensation, express or implied, suggests that the intern is an employee - and vice versa. 2.
The extent to which the internship provides training that would be similar to that which would
be given in an educational environment, including the clinical and other hands-on training
provided by educational institutions. 3. The extent to which the internship is tied to the intern's
formal education program by integrated coursework or the receipt of academic credit. 4. The
extent to which the internship accommodates the intern's academic commitments by
corresponding to the academic calendar. 5. The extent to which the internship's duration is
limited to the period in which the internship provides the intern with beneficial learning. 6. The
extent to which the intern's work complements, rather than displaces, the work of paid
employees while providing significant educational benefits to the intern. 7. The extent to which
the intern and the employer understand that the internship is conducted without entitlement to
a paid job at the conclusion of the internship. In applying these factors, the district court found
that McKay was the primary beneficiary of the relationship. She understood that there was no
promise of compensation, the training was much like she would have received in a formal
training program, and she did not expect to receive a job with the county following completion
of the program. These factors weighed heavily in the analysis and were not overridden by weak
factors such as supervision during the program over McKay, the length of the program, and
whether or not other staff we displaced by the program participants. 140Therefore, the circuit



court agreed with the district court that McKay was properly exempt under the intern exception
and was not entitled to minimum wage or overtime."

ChatGPT

Critical Analysis of the Statement on the Majority Opinion in McKay v. Miami-Dade County
Regarding the Intern Exception

Contextual Overview

The statement outlines the Majority Opinion's reliance on the "primary beneficiary test" as
established in Schumann v. Collier Anesthesia, P.A., to determine whether McKay was an intern
and thus exempt from the FLSA's minimum wage and overtime provisions. The court applied a
seven-factor test to conclude that McKay was the primary beneficiary of the internship.

Legal Semantics and Interpretation

The court's application of the "primary beneficiary test" is a doctrinally sound approach,
consistent with Eleventh Circuit precedent. The seven-factor test provides a comprehensive
framework for evaluating the nature of the intern-employer relationship.

Analytical Strengths

1. Doctrinal Consistency: The court's application of the "primary beneficiary test" aligns
with established Eleventh Circuit precedent, providing a stable legal framework for
future cases.

2. Multi-Factor Analysis: The seven-factor test allows for a nuanced evaluation of the
intern-employer relationship, considering various aspects like educational benefit,
expectation of compensation, and displacement of paid employees.

3. Clarity and Precision: The court's reasoning is clear and logically structured, making it
easy to follow the legal rationale behind the decision.

Analytical Weaknesses

1. Weighting of Factors: The court's analysis may be criticized for how it weighed the
individual factors. For instance, the court gave significant weight to McKay's
understanding that there was no promise of compensation but seemed to downplay
other factors like the length of the program and the displacement of other staff.

2. Lack of Contextual Analysis: The court's decision does not sufficiently delve into the
broader context of the internship program, such as its societal or educational objectives,
which could have nuanced the "primary beneficiary" determination.

3. Policy Implications: The court's decision could be seen as reinforcing a legal framework
that allows public agencies to benefit from unpaid labor under the guise of internships,
potentially undermining the FLSA's broader objectives.

4. Judicial Discretion: The multi-factor test gives courts considerable discretion, which can
lead to inconsistent outcomes. The court's decision in this case could be seen as setting
a precedent that may be too employer-friendly, potentially discouraging future claims by
interns.



Conclusion

While the court's decision is doctrinally consistent and logically structured, it may be critiqued
for its weighting of individual factors and its lack of engagement with broader policy and
contextual considerations. The decision provides a clear legal framework for evaluating intern-
employer relationships but leaves open questions about its broader societal implications and its
fidelity to the objectives of the FLSA.

Prepare a legal memorandum that elaborates on your critical legal analysis above concerning
the "weighting of factors." Include in your memorandum your recommendation as to how the
individual factors should have been weighed in this case. Specify the facts, law and policy
considerations behind your recommended weighting of factors. Include any other
considerations you may have for your recommendation.
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Legal Memorandum

To: [Recipient]

From: [Your Name]

Date: [Date]

Re: Critical Legal Analysis on the Weighting of Factors in McKay v. Miami-Dade County

Introduction

This memorandum aims to critically analyze the weighting of individual factors in the "primary
beneficiary test" as applied in the Majority Opinion of the Eleventh Circuit in McKay v. Miami-
Dade County. The memorandum will also provide recommendations on how these factors
should have been weighed, considering the facts, law, and policy implications.

Background

The Majority Opinion in McKay v. Miami-Dade County relied on the "primary beneficiary test" to
determine whether McKay was an intern exempt from the FLSA's minimum wage and overtime
provisions. The court applied a seven-factor test, giving significant weight to McKay's
understanding that there was no promise of compensation and the educational nature of the
program.



Critical Legal Analysis

Weighting of Factors
The court's weighting of individual factors in the seven-factor test raises several concerns:
1. Expectation of Compensation: While McKay's understanding that there was no promise

of compensation is important, it should not overshadow other factors that could indicate
an employment relationship, such as the length of the program and the nature of the
work performed.

Educational Benefit: The court heavily weighed the educational nature of the program.
However, it failed to consider that the educational benefit diminished over time,
especially when McKay started performing tasks that displaced paid employees.
Displacement of Paid Employees: This factor was not given sufficient weight. The
displacement of paid employees is a strong indicator that the employer is the primary
beneficiary, which could tip the scales towards classifying the intern as an employee
under the FLSA.

Recommendations

1.

Expectation of Compensation: This factor should be moderately weighted. While
important, it should not be determinative. The absence of an expectation of
compensation is common in internships and should not automatically exempt an
employer from FLSA obligations.

Educational Benefit: This factor should be heavily weighted but should be evaluated
dynamically, considering whether the educational benefit diminishes over time.
Displacement of Paid Employees: This factor should be given significant weight.
Displacing paid employees with unpaid interns could be seen as a circumvention of the
FLSA's objectives.

Policy Considerations

1. FLSA Objectives: The FLSA aims to protect workers by ensuring fair wages and working
conditions. The weighting of factors should align with these objectives.

2. Educational Objectives: Internships should primarily serve educational objectives. If an
internship turns into unpaid labor that benefits the employer more than the intern, it
undermines the educational purpose.

Conclusion

While the court's application of the "primary beneficiary test" is doctrinally sound, the
weighting of individual factors could be improved to better align with the objectives of the FLSA
and educational goals of internships. The court should give balanced weight to all factors,
considering both the facts of the case and broader policy implications.



This memorandum is intended for legal analysis purposes and should be reviewed for
applicability to specific circumstances.
[Your Name] [Your Position]

Prepare a legal memorandum that elaborates on your critical legal analysis above concerning
the "Lack of Contextual Analysis." Describe the 'societal or educational objectives' which should
have nuanced the "primary beneficiary" determination, and how these objectives should have
impacted the decision.
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Legal Memorandum

To: [Recipient]

From: [Your Name]

Date: [Date]

Re: Lack of Contextual Analysis in McKay v. Miami-Dade County and the Societal and
Educational Objectives Impacting the "Primary Beneficiary" Determination

Introduction

This memorandum aims to critically analyze the lack of contextual analysis in the Majority
Opinion of the Eleventh Circuit in McKay v. Miami-Dade County, particularly concerning the
"primary beneficiary test." It will also discuss the societal and educational objectives that should
have nuanced the court's determination.

Background

The Majority Opinion applied the "primary beneficiary test" to decide whether McKay was an
intern or an employee under the Fair Labor Standards Act (FLSA). The court weighed seven
factors but did so without adequately considering the broader societal and educational
contexts.

Critical Legal Analysis
Lack of Contextual Analysis

10



The court's analysis was largely decontextualized, focusing on the seven factors in isolation
without considering the broader societal and educational objectives that these internships are
designed to serve. This lack of contextual analysis is problematic for several reasons:

1.

Narrow Interpretation: The court's narrow focus on the seven factors fails to capture the
complexities of modern internships, which often serve multiple purposes, including
educational development, workforce training, and social mobility.

Missed Policy Objectives: The court did not consider how its interpretation might align
or conflict with broader policy objectives, such as promoting educational opportunities
or ensuring fair labor practices.

Recommendations: Societal and Educational Objectives

1.

Educational Development: One of the primary objectives of internships should be the
educational development of the intern. The court should consider whether the
internship provides a genuine learning experience that complements the intern's
academic studies.

Workforce Training: Internships often serve as a bridge between academic learning and
professional employment. The court should consider whether the internship provides
practical skills that will help the intern in their future career.

Social Mobility: Internships can provide underprivileged individuals with opportunities
for social mobility. The court should consider whether denying compensation might
disproportionately affect interns from lower socio-economic backgrounds, thus
undermining social mobility.

Fair Labor Practices: The court should consider the broader labor market implications of
its decision, including whether it might incentivize employers to replace paid positions
with unpaid internships, thus undermining the objectives of the FLSA.

How These Objectives Should Impact the Decision

1. Balanced Approach: The court should adopt a more balanced approach that considers
these broader objectives when applying the "primary beneficiary test."

2. Dynamic Assessment: The court should consider the evolving nature of the intern-
employer relationship, particularly how the balance of benefits may shift over time in
light of these broader objectives.

3. Equitable Outcomes: By considering these objectives, the court can arrive at a more
equitable outcome that better aligns with societal values and policy goals.

Conclusion

The Majority Opinion's lack of contextual analysis in applying the "primary beneficiary test"
missed an opportunity to align the legal framework with broader societal and educational
objectives. A more nuanced approach, considering these objectives, would likely have led to a
different outcome that better serves the interests of both interns and society at large.

This memorandum is intended for legal analysis purposes and should be reviewed for
applicability to specific circumstances.
[Your Name] [Your Position]

11



Prepare a legal memorandum that elaborates on your critical legal analysis above of the
majority opinion concerning its "Policy Implications." Please explain the harm you see in
reinforcing a legal framework that allows public agencies to benefit from unpaid labor under the
guise of internships. How does this policy undermine the FLSA's broader objectives.
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Legal Memorandum

To: [Recipient]

From: [Your Name]

Date: [Date]

Re: Policy Implications of the Majority Opinion in McKay v. Miami-Dade County and its
Undermining of FLSA Objectives

Introduction

This memorandum aims to critically analyze the policy implications of the Majority Opinion in
McKay v. Miami-Dade County, particularly concerning its impact on the broader objectives of
the Fair Labor Standards Act (FLSA). The focus will be on the harm caused by reinforcing a legal
framework that allows public agencies to benefit from unpaid labor under the guise of
internships.

Background

The Majority Opinion in McKay v. Miami-Dade County applied the "primary beneficiary test" to
determine whether McKay was an intern or an employee under the FLSA. While the court
weighed seven factors to reach its conclusion, it failed to consider the broader policy
implications of its decision.

Critical Legal Analysis
Policy Implications
1. Unpaid Labor: The Majority Opinion's framework effectively legitimizes a system where
public agencies can benefit from unpaid labor by labeling it as an "internship." This has
several negative policy implications:
a. Erosion of Labor Standards: Allowing public agencies to benefit from unpaid labor erodes
labor standards and undermines the FLSA's objective to ensure fair labor practices.

12



b. Economic Inequality: The framework disproportionately affects individuals from lower socio-
economic backgrounds who cannot afford to work without compensation, thus exacerbating
economic inequality.

c. Labor Market Distortions: The decision may incentivize public agencies to replace paid
positions with unpaid internships, thus distorting the labor market and undermining
employment opportunities.

2. Undermining FLSA Objectives: The FLSA aims to protect workers by setting standards for
minimum wage, overtime pay, and child labor. The Majority Opinion undermines these
objectives by:

a. Encouraging Unpaid Labor: By allowing public agencies to benefit from unpaid labor, the
decision contravenes the FLSA's aim to ensure that all workers are fairly compensated.

b. Diluting Worker Protections: The decision could set a precedent that weakens worker
protections, making it easier for employers to circumvent FLSA regulations by classifying
workers as "interns."

Recommendations
1. Reconsideration of Legal Framework: Courts should reconsider the legal framework for
internships in public agencies, taking into account the broader objectives of the FLSA
and the potential for abuse.
2. Policy Review: Legislators should review the policy implications of allowing unpaid
internships in public agencies and consider legislative amendments to better align with
the FLSA's objectives.

Conclusion

The Majority Opinion in McKay v. Miami-Dade County has significant policy implications that
undermine the broader objectives of the FLSA. By reinforcing a legal framework that allows
public agencies to benefit from unpaid labor, the decision erodes labor standards, exacerbates
economic inequality, and distorts the labor market. A reconsideration of this framework is
essential to align it with the FLSA's objectives and to ensure fair labor practices.

This memorandum is intended for legal analysis purposes and should be reviewed for
applicability to specific circumstances.
[Your Name] [Your Position]
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Prepare a legal memorandum that elaborates on your critical legal analysis above of the
majority opinion concerning its "Judicial Discretion." Your critical analysis should include an
explanation with examples of how lower court discretion can lead to inconsistent outcomes and
an explanation of what is wrong with that. Also, your analysis should elaborate on your
statement that the "court's decision in this case could be seen as setting a precedent that may
be too employer-friendly, potentially discouraging future claims by interns." Please include in
your analysis what harm you foresee from setting such employer friendly precedent.

ChatGPT

Legal Memorandum

To: [Recipient]

From: [Your Name]

Date: [Date]

Re: Judicial Discretion in McKay v. Miami-Dade County and its Implications for Future Cases

Introduction

This memorandum aims to critically analyze the Majority Opinion in McKay v. Miami-Dade
County, focusing on the exercise of judicial discretion and its broader implications. The
memorandum will discuss how lower court discretion can lead to inconsistent outcomes and
the potential harm of setting an employer-friendly precedent.

Background

The Majority Opinion in McKay v. Miami-Dade County applied the "primary beneficiary test" to
determine McKay's status under the Fair Labor Standards Act (FLSA). The court's exercise of
discretion in weighing the factors of this test has broader implications for future cases involving
internships in public agencies.

Critical Legal Analysis
Judicial Discretion and Inconsistent Outcomes
1. Lower Court Discretion: The "primary beneficiary test" involves a multi-factor analysis
that grants lower courts considerable discretion in weighing these factors. This
discretion can lead to inconsistent outcomes, as illustrated below:
a. Example 1: Court A may give more weight to the "educational benefit" received by the intern,
while Court B may focus on the "economic benefit" received by the employer. These differing
emphases can lead to divergent rulings on similar facts.

14



b. Example 2: In one jurisdiction, a court may find that an unpaid internship is lawful because it
aligns with an academic calendar, while another court may find a similar internship unlawful
due to the absence of academic credit.

2. Inconsistency Issues: Such inconsistencies are problematic for several reasons:
a. Legal Uncertainty: Inconsistent rulings create legal uncertainty, making it difficult for both
employers and interns to understand their rights and obligations.
b. Access to Justice: Inconsistent outcomes may discourage potential claimants from pursuing
their rights due to the unpredictability of judicial decisions.
Employer-Friendly Precedent

1. Precedential Concerns: The court's decision in McKay v. Miami-Dade County could set a

precedent that is too employer-friendly, potentially discouraging future claims by interns
for the following reasons:

a. Chilling Effect: The decision may discourage interns from asserting their rights under the
FLSA, fearing that courts will favor employers in the "primary beneficiary" analysis.
b. Exploitative Practices: An employer-friendly precedent may embolden employers to exploit
interns by offering unpaid positions under the guise of educational benefit.

2. Foreseeable Harm: The harm from such a precedent includes:
a. Erosion of Labor Rights: A shift towards employer-friendly rulings could erode labor rights
and undermine the objectives of the FLSA.
b. Economic Inequality: Such a precedent could exacerbate economic inequality by limiting
access to paid internships, particularly affecting individuals from lower socio-economic
backgrounds.

Recommendations
1. Judicial Guidelines: Courts should consider establishing clearer guidelines for the
"primary beneficiary test" to ensure more consistent outcomes.
2. Legislative Review: Given the potential for abuse and inconsistency, legislative
amendments to the FLSA may be necessary to better protect interns.

Conclusion

The exercise of judicial discretion in McKay v. Miami-Dade County raises concerns about
inconsistent outcomes and the setting of an employer-friendly precedent. Such a trend could
undermine the broader objectives of the FLSA, including the protection of labor rights and the
promotion of economic equality. Clearer judicial guidelines and legislative amendments may be
necessary to address these concerns.

This memorandum is intended for legal analysis purposes and should be reviewed for
applicability to specific circumstances.
[Your Name] [Your Position]
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Prepare a memorandum that discusses and analyzes the significance of the fact that McKay
accepted a job offer for employment and the employment agreement clearly stated that she
would be employed as an intern with no entitlement to minimum wage or overtime. In your
analysis explain why the undisputed fact of her acceptance of the offer of employment with
these terms should not be outcome determinative. Assume that McKay received significant
benefits of training as an autopsy photographer. Also assume that she received all of the pay
agreed and other benefits agreed to by employer. Explain why you think it is fair for her to
receive the benefits of the employment agreement and then, months after the fact, be entitled
to additional payment by the employer that was never agreed to by the parties?

ChatGPT

Legal Memorandum

To: [Recipient]

From: [Your Name]

Date: [Date]

Re: Significance of McKay's Acceptance of Employment Terms in McKay v. Miami-Dade County

Introduction

This memorandum aims to critically analyze the significance of McKay's acceptance of a job
offer that explicitly stated her role as an unpaid intern. The memorandum will explore why such
acceptance should not be outcome-determinative in the context of the Fair Labor Standards Act
(FLSA) and will discuss the fairness of McKay potentially receiving additional compensation.

Background

McKay accepted a job offer for employment as an intern, with the employment agreement
clearly stating that she would not be entitled to minimum wage or overtime. She received
significant training benefits as an autopsy photographer and received all agreed-upon pay and
benefits.

Legal Analysis
Contractual Agreement vs. Statutory Rights
1. FLSA Protections: The FLSA aims to protect workers from exploitation by setting
minimum wage and overtime standards. These statutory protections often supersede
contractual agreements between parties.

16



2. Public Policy: Allowing employers and employees to contract out of FLSA protections
could undermine the statute's broader objectives, including the prevention of
exploitative labor practices.

Fairness and Retroactive Compensation

1. Unilateral Benefit: While McKay did receive significant training benefits, the employer
also benefited from her labor without incurring the standard labor costs. This creates an
imbalance that the FLSA aims to rectify.

2. Informed Consent: McKay's acceptance of the terms does not necessarily imply
informed consent if she was not fully aware of her rights under the FLSA at the time of
acceptance.

3. Equitable Concerns: The question of fairness in retroactively compensating McKay
hinges on the equitable principle that labor should be compensated. If McKay's labor
significantly benefited the employer, equity may demand retroactive compensation,
even if it was not initially agreed upon.

Recommendations
1. Judicial Scrutiny: Courts should scrutinize employment agreements that attempt to
circumvent FLSA protections, even if both parties have ostensibly agreed to the terms.
2. Employer Disclosure: Employers should be mandated to disclose the rights of interns
under the FLSA at the time of employment to ensure informed consent.

Conclusion

While McKay's acceptance of the employment terms is a relevant factor, it should not be
outcome-determinative given the FLSA's protective aims. The fairness of retroactive
compensation should be assessed in light of the broader objectives of labor law and public
policy, which often transcend individual contractual agreements.

This memorandum is intended for legal analysis purposes and should be reviewed for
applicability to specific circumstances.
[Your Name] [Your Position]

Can you provide legal authority to support that position?
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Used midpage caselaw

Legal Memorandum

Subject: The Significance of McKay's Acceptance of Employment Terms and its Legal
Implications

Introduction:

The case in question involves McKay, who accepted an employment offer as an intern with
specific terms, including no entitlement to minimum wage or overtime. This memorandum will
analyze why this acceptance should not be outcome-determinative, even when McKay received
the agreed-upon benefits and training.

Legal Authority:*

1.

David Ojeda-Sanchez v. Carmelo Hernandez-Rubio, 499 F. App'x 897 (Court of Appeals
for the Eleventh Circuit, 2012): This case involved Mexican seasonal farmworkers who
sued their employer for violations of the Fair Labor Standards Act (FLSA) and breach of
contract. The court found that the employment relationships were governed by both the
FLSA and contractual agreements. Source

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 105 S. Ct. 3346 (Supreme
Court of the United States, 1985): The Court held that a private agreement to arbitrate a
federal statutory claim could be unenforceable, especially when Congress has created a
special statutory remedy. Source

Analysis:

1.

Contractual Agreements vs. Statutory Rights: While McKay entered into a contractual
agreement, it is essential to recognize that statutory rights under the FLSA cannot be
waived by private agreements. The FLSA aims to protect workers by setting minimum
standards for wages and working conditions.

Unforeseen Circumstances: Employment contracts often cannot capture the full scope
of an employment relationship. If McKay's responsibilities or the nature of her internship
changed in a way that made her more like an employee than an intern, the original
contract might not reflect the current reality.

Equity and Fairness: While McKay received the agreed-upon benefits, if her role was
more akin to that of an employee, fairness dictates that she should be compensated
accordingly. This is in line with the FLSA's broader objectives to ensure fair labor
standards.

Policy Considerations: Allowing employers to circumvent FLSA standards by locking
employees into unfavorable contracts could set a dangerous precedent. It could
incentivize employers to misclassify employees as interns, undermining the FLSA's
objectives.

Recommendations:

1.

Re-evaluation of Employment Status: Courts should consider whether McKay’s role
evolved to be more like an employee than an intern, irrespective of the original contract.
Policy Alignment: Courts should ensure that their rulings align with the broader
objectives of the FLSA to prevent potential misuse of intern classifications.
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Conclusion:

While McKay accepted the employment terms, this should not be outcome-determinative.
Courts should weigh the facts against the backdrop of statutory protections and broader policy
objectives.

This memorandum is based on legal authority and should be reviewed for applicability to your

specific circumstances.

* R. Losey — NOTE: personally verified these cases using Lexis.

19



